PRIVELEGED & CONDIFIDENTIAL
ATTORNEY WORK PRODUCT
SUBJECT TO JOINT DEFENSE AND COMMON INTEREST PRIVILEGE

JOINT DEFENSE AND COMMON INTEREST AGREEMENT

THIS JOINT DEFENSE AND COMMON INTEREST AGREEMENT (Agreement) dated January
8, 2019 (the Effective Date), is entered into by and among the undersigned legal counsel, on
behalf of themsslves s counsel, thelr respactive law firms, associated employees and
consultants, and thelr respeciive alients listed below each legal counsel’s signature on the
algnature page of this Agreement. Each client is individually referred to herein as a “Parly,” and
the ollents are collectively referred to as “ths Parties.”

WHEREAS, Basin Electric Power Cooperative (Basin Electric) Is a generating and
transmitting electric cooperative which provides, on a cooperative basis, elsctrical power and
energy at wholesale to its membar ¢oo| 2

WHEREAS, East River Electric Power Cooperative (East River) s a Class A member of
Baeln Eleotrio and purchases electrical power and ensrgy from Basin Electric which It rasells, on
a coopserative basis, to Its member cooperatives;

WHEREAS, in addition to Basin Electric and East River, the Parties are elther Class A
membere of Bagin Eleciric or mambers of East River;

WHEREAS, the Parties that are Class A members of Basin Eleotrio have all signed
eubstantially dentical wholesele power contracts (the Basin Eleciric All Requirements
Contracts) with Basin Electric requiring them to purchase all of their Incremental electrical
power and energy requirements from Basin Eleclic;

WHEREAS, the Partles thet are members of East River hava all signed substantially
identical wholasate power contracis (the East River All Requirements Contracts and together
with the Basin Elactric All Requirements Contracts, the All Requirements Contracts) with East
River requiring them to purchese all of their incremental electrical power and energy )
requirements from East River:

WHEREAS, two members of East River, Meeker Coopsrative Light Asscciation and
Dakota Energy Cooperative, have indicated they wish to terminate their East River All
Requirements Contracts and discontinue buying all of their incremental electrical power and
energy ragquirements from East River pursuant to thelr East River All Requiremants Contracts;

WHEREAS, the Partles recognize that they have a common interest in preserving the
legal validity and enforceability of the All Requirements Contracts In the event of any legal
proceedings whether In arbitration, medlation, or in & Urial before a court of law {the
Procesdings); and

WHEREAS the Partles racognize that it is tikely to be in their best interest, in defending
or asserting thelr respective legal rights In any Procesdings, to share a varlety of Information
and resources related fo the Afl Requirements Confracts, without walving or otherwise risking
{oss of the protsotion of the attorney-client privilegs, the work-product doctrine, or other
applicable privileges, nondisclosure agresments, or legal protections (collsctively Privileges).




NOW THEREFORE the Pariles hereby agres with respect to thelr joint defense and
common Interest, as follows:

1. The Parties avknowledge that they have certain common intereats In advocsting or
defending thelr interests regarding the legal validity and enforosabllily of the Al Requirements
Contraots in any Proceedings. The Parties also acknowledge that It may be In their best
interests in the scle discretion of each Party: (a) to exchange and jointly develop information,
lagal theorles, and other materlai related to the All Requirements Contracts otherwise protected
by afl or any of the Privileges ("Joint Defense Information”); and (b} to pool their respective work
product in & joint and common defense, To the extent the Partles choose to share or jointly
develop Joint Defenss Infonmation, fhe terms of this Agreement apply. Nothing herein shall be
construed to require a Party to share privileged information or communications with another
Party; nor shall this Agreamant be construed to alter any of the rights or obligations set farth In
any confidentiality, non-discloaure or ather agreement already ontered into by a Party.

2. Each Party agrees that all Joint Defense Information axchanged or jointly developed
pursuant to this Agreament is communicated in confidence far the purposes of seouring or
communicating legal advice and representation and shall not be used for any othar purpose,
and Is therefore subject to: (a) any and all of the Privileges belonging to the Party convaying or
jointly developing the information, which Privileges may not be walved without the prior written
consent of such Party, which consent will not be unreasonable withheld when requested by
another Parly; and (b) the terms of this Agreamsnt. Any Inadvertant or purposeful disclosure by
any Parly of Information exchanged pursuent to this Agreement shall not constitute a walver of
any Privilege of any other Parly.

3. To ensure the canfidentiality of Joint Defense Information and to preserve any and all
of the Privileges belonging to each Parly, each Parly egrees not to, without the written consent
of the ather Party from which Joint Defense Information was racelved or which jointly
participated in the development of that Joint Defense {nformation, give, show, make avallable,
or communicate in anyway any such Joint Defense Information to anyone other than: (a) the

to this Agreemsnt, (b} in the case of extemal counaeél, the partners, assoclates,
counsel, staff and other employees of the respective law firms that are working on defending the
All Reguirement Contracte and/or partioipating In any Proceedings, () in the defenas of the All
Requirements Contracts in any Proceedings, and {d) independant consultants or experis
retalned by the Partles in connection with the defense of the All Requirements Contracts;
provided, however, thet any such attomey, consuitant, or expert must agree to abide by the
confidentiatity and other provision of this Agresment prior fo recsiving any Joint Defense
Information. To ensure that any attomey, consultant, or expest whom a party may refain in
connection with the defense of the All Regulrements Contracts agrees to abide by the
confidentialily provisions of this Agreement bofore recelving any Joint Defense information,
each Party shall provide a copy of this Agreement fo any such attorney, consuitant, or expert
togsther with a document stating that one of terms of the engagement of the attomey,
consultant, or expert is that such person agrees to be bound by the confidentiality provisions of
this Agreement. Joint Defense information shall not be further disclosed to any other paraon
unleas authorized in wiiting by the Party of Pariies that originated the Joint Defense Information.
Regardless of whatever Joint Defense Information [s created or shared, and unless the Parties
subsequently agree otherwise In wrlting, each Parly ia responsible, at its sole cost and expense,
for the advice and counssl provided by ils own attoreys, consultants, and experts.




4. If any government entity or other persan requests or demands, by subpoena or
otherwise, that a Party produoe Joint Defense Information received from the other Party or
jointly developed by the Parties, the Party to which the requast or demand is addressed shall
assert, at its sole cost or expanse, all applicable Privileges, and shall immediately upon
receiving the request or demand notify the other Party or Parties about the request or demand
and Indlcats the Jolnt Defanse Information covered by the govemment request or demand so as
{o afford such Party or Parlies the opportunity to intervens in any Prosceeding to assert any
applicable Privilege on lis or thelr own behalf end atits or thelr own cost or expense. In the
event that disclesure is ordered notwithstanding the assertion of any applicable Privilege, the
gfa‘r’tlee shall cooperate In saaking an appropriate protective order to limit the extent and nature

isclosure.

5. Erch Parly agrees that the sharing of Joint Defense Information between the Parties
pursuant to this Agreament does not walve (a) any Privilege, or (b) the coniidentiaiity of such
Joint Defense Information which has been designated confidential pursuant to a Protective
Order or which is otherwise confidential, and further agrees that no Party mey claim sucha
waiver.

6. The sharing of Joint Defense Information pursuant to this Agreement shall not prevent
a Party from asserting any claim, at lew or In equity, againet any othar Party in any procesding.
If there Is any proceeding between the Parties in the fulure (including a provssding involving
additional parties not involved in this Joint Defensa Agreament), no Party may use against
another Party In thet procseding Joint Defense Information reveived from that Party or joinfly
developed by the Parties. Furthermore, no oral or written statements made by one Party to
another Party and covered by this Agreament shell be desimed an admission In that proceeding.
The Partles further agree to enter into a stipulated proteciive order in any subsequent
proceeding betwaen or among them that shall protect all Joint Defenss Information from
disolosure to tiilrd perties,

7. The Pariies agrea that no adequate remedy is available at law for a breach of this
t and that, In addition to any other remedies avaliable, performance of this Agreement
may be specifically ordered, a breach hereof may be enjoined, or both.

8. In the event thet any provision of this Agreament shall be held by any court of
compstent jurisdiotion to be liegal, vold, or unenforcaable, that provision shall have no force or
sffact, but lis Hlegality or unenforcesbility shall neither affect nor impair the enforceabiiity of any
other provision of this Agresment.

8. This Agresment may not be amended, except by an Instrument in writing signed by all
Partles.

40. This Agresment may beo signed in separate counterparts, each of which shall be
binding on the Parties who, through thelr couneel, are signstory to any counterpest.

11. This Agreement applies to all exchanges of Joint Defense Information batwean the
Parties before exacution of this Agreemerit and is intended as the written embodiment of the
Parties’ prior oral joint defense

12, Subject to the Parties’ respective rights and obligations under any hondisclosure,
confidentiaity, or other agreement made in connection with the All Requirements Contracts, any
Party Is fres to withdraw from (and in that limited sense thereby terminate) this Agresment upon
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wiiten notice to the other Parties or thelr counsel. Upon notice of such withdrawal, each Party
ghall promptiy retum ail documents In the nature of Joint Defense information received from the
terminating Party or written Joint Defense Information previously disclosed to It by the
tarminating Party. Each Party shall continue to be bound by this Agraement with respect to the
required confidential treatment of any Joint Defenss Information recelved by it or its counsel
from the terminating Party or that Party’s counsel or jointly developed by the Partias or the
Parties’ counset prior to the withdrawal.

13, Upon completion of the Proceadings or termination of all discussions between the Parties
with respsct to proteciing the legal integrity of the All Requirements Contracte, each Parly shall

ptly retum all documents In the natura of Joint Dafenss Information received from the other
Parties pursuant {o this Agreament and shall continue to protect from disclosure to any third
party all oral and written Joint Defense Information previously disclosed to it by the other Parllas
or jointly developed by the Parties. Each Parly shell continue to he bound by this Agreement
with respect to the required confidential treatment of any Joint Defense information received by
it or Its counsel from the other Parties’ counsel or jointly developed by the Parties or the Parties’
counsel prior to the withdrawal,

14. The term of thie Agreement shall bagin on the Effeolive Date and shall expire on
December 31, 2022 provided, however, this Agreement shall terminate earller upon the
complation of all Proceedings or upon ceesation of discussions between the Parties concerning
defending the lagal intagrity of the All Requlrements Contradts.

15. This Agreement shall be construed and interpreted, aid the rights of the Parties shall
be determined, in accordance with the substantive laws of the State of South Dakota without
respect to that state’s confiict of iews principles.

16. Nothing contained herein or done pursuant to this Agreament shall be desmed to
creale an aftomey -client relationship between one Paity's counsel and another Party. The fact
that a Party’s counse! has exacuted this Agresment and from time to time recelved Joint
Defenee Information from ancther Party or its counsel pursuant this Agreament shall not in any
way preciude (or be used as a basis for seeking diaqualifioation preventing) the firet Party's
counsel and those working with such counsel from fully represanting any interest of that Parly,
including representation that may be construed as being adverse to the other Party (such as but
not limited to examining or cross-examining any officer or employes of such other Parly in any
proceeding). The undersigned counse! for each Party represent they have specifically advieed
thalr respective client of this paragraph in the Agreament.

Dated: January 8, 2019 By: Robart K, Sahr, General Counsel
Client: East River Electric Power Coopsrative, Inc.




Datsd: January 8, 2019

Dateel:

Dated:

Dated: March 7,2019

A q

By: Mark D. Foss, General Counssl arfd Sr. V.P.
Clisnt: Basin ElZm‘c Powse-Cogpéraiive

L

By
Client:

By
Cllent

By: Maxon R.Davis, Its Attorney
Client contral Mgntanpa. Electric




written notice to the other Parties or their counsel. Upon notice of such withdrawal, each Party
shall promptly return all documents in the nature of Joint Defense Information received from the
terminating Party or written Joint Defense Information previously disclosed to it by the
terminating Party. Each Party shall continue to be bound by this Agreement with respect to the
required confidential treatment of any Joint Defense Information received by it or its counsel
from the terminating Party or that Party’s counsel or jointly developed by the Parties or the
Parties’ counsel prior to the withdrawal.

13. Upon completion of the Proceedings or termination of all discussions between the Parties
with respect to protecting the legal integrity of the All Requirements Contracts, each Party shall
promptly return all documents in the nature of Joint Defense Information received from the other
Parties pursuant to this Agreement and shall continue to protect from disclosure to any third
party all oral and written Joint Defense Information previously disclosed to it by the other Parties
or jointly developed by the Parties. Each Party shall continue to be bound by this Agreement
with respect to the required confidential treatment of any Joint Defense Information received by
it or its counsel from the other Parties’ counsel or jointly developed by the Parties or the Parties’
counsel prior to the withdrawal.

14. The term of this Agreement shall begin on the Effective Date and shall expire on
December 31, 2022 provided, however, this Agreement shall terminate earlier upon the
completion of all Proceedings or upon cessation of discussions between the Parties concerning
defending the legal integrity of the All Requirements Contracts.

15. This Agreement shall be construed and interpreted, and the rights of the Parties shall
be determined, in accordance with the substantive laws of the State of South Dakota without
respect to that state’s conflict of laws principles.

16. Nothing contained herein or done pursuant to this Agreement shall be deemed to
create an attorney -client relationship between one Party’s counsel and another Party. The fact
that a Party's counsel has executed this Agreement and from time to time received Joint
Defense Information from another Party or its counsel pursuant this Agreement shall not in any
way preclude (or be used as a basis for seeking disqualification preventing) the first Party's
counsel and those working with such counsel from fully representing any interest of that Party,
including representation that may be construed as being adverse to the other Party (such as but
not limited to examining or cross-examining any officer or employee of such other Party in any
proceeding). The undersigned counsel for each Party represent they have specifically advised
their respective client of this paragraph in the Agreement

Dated:&/éﬁ/;{a/q By: U’/\@\é

clent 06/27‘751/ ?JM/W, /f(f);é' /00/%’”/7 Ve,

Dated: By:
Client:



Dated: January 8, 2019

Dated:

Dated:

Dated:

By: Mark D. Foss, General Counsel arfd Sr. V.P.

CIlant: gin El dngap@o ratlve

By: /7. / /? s hwsow, Geners/ )
Cllent: [‘rpp /pp relt (Ne 4 /’pb)t}" lh/
/"d’é/' ﬁﬁ‘q'

7%ul T oo,

By:
Cllent

By:
Client

By:
Chlient:




Dated: January 8, 2010

By:
Cilent:.

By:
Client:




Dated: January 8, 2019

Dated:

Dated:

Dated:

el

By: Mark D. Foss, General Counsel arfd Sr. V.P.
Client: ZTMW
/// : -
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By: V,EU:E»&%%C
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Client:

By:
Clie

By:
Client.




Datad: January 8, 2019

Dated: March 5,

Dated:

Dated:

Dated:

2019

By: Mark D. Foss, General Counsel d Sr. V.P.

&

By: Jeffery A. Hunnes,

cuent: aalzz ?ﬁm—@o@m

Counsel for

Cllent Members 1st Power Cooperative

o 7 Y

By:
Client:

By:
Cilent

By:
Client:
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Dated: January 8, 2018

Dated: February 22, 2019

Duted; February 28, 2019

By: Mark D. Foss, Ganeral Coungel Sr. V.P.

Cllent: Basin c B

By: Aaron Galloway, General Counsel
Cﬂl’ﬁ; Rushmore Elﬁctic Power Cooperative
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P p /«.z
N Vil
# If

1
i

BY: Matthew Haugen, Counsel
CHent Minnesota Valley Cooperative Light

and Power Associlation

By

By:
CHent:




Dated: January 8, 2019 By: Mark D. Foss, General Counsel arfd Sr. V.P.
Cllent: Basin Elgctric ~Cogpérative

Dated: By:
Cllent:
Dated: By: /%k ) 7. g;fhf'di/ Gewval /;Iﬂ:f&/
Cllent 7,1, ¢ 72 /4‘///!5 [fretric Lo Wmﬁﬁ/
Datad: By:
Cilie
Dated: By:
Client:




Dsted: January 8, 2018

By: Mark D. Foss, General Counsel arfd Sr. V.P.

By: Rebecca. & Thiewm , atorney
Clont: Afpr-Coan-Saw EJectnie Cosfardios-

Rbeed Too—

By:

g%'

By:
Client:




Dated: January 8, 2018

Dated:

Datad:

By: Mark D. Foss, General Counsel arfd Sr. V.P.
cllmtﬁasln El?clric Povym Goqggtat!va

/Zf.{g/\.r\l /'

Denms L. Puckett, Sullivan & Ward, P.C.

J\hwest lowa POWUW (NIPCO)

Dennis L. Puckett, attomey for NIPCO

By:
Cllent.
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By:
Cllent:




Dated: January 8, 2019

Dated: Feb. 25,2011

Datod:

Bated:

By: Mark D, Foss, General Counselarfd Sr. V.P.
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By
Client:

A

By:
Client:
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Dated: January 8, 2019

Dated: February 22, 2019

Dated: February 28, 2019

Dated:

By: Mark D. Foss,Genefalc | arfd Sr. V.P.
Client: pasin El ci ratlve

By. Aaron Galloway, General Counsel
CIlant Rushmore El ctcher Cooperative
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By: Matthew Haugen, Counsel
Client. Minnesota Valley Cooperative Light
and Power Association

By:
Client:

By:
Client:




Bated: Jarnary 8, 2010

Datad: By: Michael A. Monson, attormey
Cllent: Upper Missouri G. & T. Electric
Coopexative, Inc.
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Dated: By.

Dated: By:
Cllent

Datad: By:
Cilent.






